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LAW ON PUBLIC PROCUREMENT

I. GENERAL PROVISIONS

Article 1

This Law sets forth the manner and procedure of carrying out public procurements for beneficiaries and individual beneficiaries of the funds of the Budget of the Republic of Macedonia, the budgets of the local self-government, the republic and municipality non-budgetary funds, as well as of the public procurements of agencies and public institutions, and other bodies and organizations established by the State (hereinafter: procurers).

This Law shall determine the manner and procedure of carrying out public procurements in public enterprises and companies owned by the State.

Article 2

The provisions of this Law shall not refer to the public procurements, which are important for the defense and security of the country and which are treated as State Secrets.

The provisions of this Law shall not refer to the public procurements for which assets have been provided from international organizations, if special conditions have been prescribed for the procurement.

Article 3

Publicity and equal status of bidders shall be provided when carrying out public procurements.

Article 4

Public procurement shall be carried out only if the finds for the procurement have been provided in advance.

Procurers – individuals, who are beneficiaries of the funds of the Budget of the Republic of Macedonia, shall carry out the procurement in compliance with the (regulations of the)
 administrative body in charge.

Article 5

Certain terms used in this Law shall have the following meaning:

1. “Public procurement” shall be purchasing, renting or leasing goods, things and services (hereinafter: procurement);

2. “Group procurement” shall be a procurement, of interest for more procurers;

3. “Bidder” shall be a domestic or a foreign legal entity or a natural person that participates in the procurement process by submitting an offer;

4. “Goods” shall be things of all kinds, including raw materials, products, materials in hard, liquid and gas condition, as well as the services related with the provision of goods;

5. “Services” shall be activities that provide conditions for performing a function or production (productive and non-productive services);

6. “Equipment” shall be tools for providing conditions for performing a function or a production process;

7. “Works” shall be all the activities related with construction pursuant to the Law on Construction, and

8. “Pre-qualification” shall be a procedure for electing bidders in compliance with their capability to deliver the goods or to perform the works or services.

II. PUBLIC PROCUREMENT

1. Planning and determining the need for procurement

Article 6

On the basis of the determined financial sources, the procurer may plan his/her own procurement needs and determine the dynamic of realization of the procurement.

An authorized person, i.e. a body authorized for making decisions about the distribution and use of funds of the procurer shall prepare the plan pertaining to paragraph 1 of this Article according to law.

Article 7

The need of certain procurement, the type and quantity of the procurement, the amount and the source of funds necessary for the realization of the procurement, the manner and procedure for realizing the procurement, the criteria for electing the best bidder and the body, i.e. the authorized person for administrating the procedure, shall be determined in a Decision on the need of a particular procurement.

An authorized person, i.e. body in charge of making decisions about the distribution and use of the assets of the procurer, shall make the Decision pertaining to paragraph 1 of this Article in compliance with law.

Article 8

A group procurement shall be carried out and coordinated by one procurer, on behalf of all the procurers.

Article 9

The procurer shall be obligated to keep evidence for the realized procurement.

The evidence pertaining to paragraph 1 of this Article shall contain: the subject of procurement, the type of procurement procedure; the total value of the procurement; the number of participants in the procurement; the decision for a carrier of the procurement; the carrier of the procurement; complaints from the bidders; the date of realization of the procurement and the number, date and value of the concluded contract.

2. Bodies for carrying out procurement procedure

Article 10

The procurement procedure shall be carried out by a procurement committee (hereinafter: committee), which will be established by the procurer.

The committee pertaining to paragraph 1 of this Article shall consist of a president and at least two members and their deputies, from the personnel of the procurer.

In cases when the procurer is a user and an individual beneficiary of funds of the Budget of the Republic of Macedonia an authorized representative from the Ministry of Finance, without a voting right, shall participate in the work of the committee pertaining to paragraph 2 of this Article.

The authorized representative pertaining to paragraph 3 of this Article shall follow the procurement procedure and inform the Ministry of Finance thereof on a regular basis.

Depending on the nature and specification of the procurement, other professionals may be included in the work of the committee, in addition to the existing membership of the committee.

Depending on the scope, character and specification of the procurement, the procurers may establish several committees.

A president of the committee shall be a person that has a responsible function with the procurer, (an official or a manager) or a person authorized by the procurer.

The president and the members of the committee and their deputies shall hold their functions for at least two years, but not longer than two mandates.

The president, members of the committees and their deputies shall be liable for violation of the procedure and terms determined by this Law.

Article 11

The members of the procurement committee, as well as the responsible persons and managers of the procurer may not appear as bidders.

Article 12

The procurer shall abolish the decision for procurement, if the bidder gives directly or indirectly, any type of gift to the members of the committee, or any kind of service, which influenced or may have any influence on the procurement decision.

3. Manner of carrying out the procurement

Article 13

The procurement may be carried out through:

· open announcement;

· restrictive announcement;

· collecting offers; and

· direct agreement.

Article 14

The announcement for procurement in a procedure of an open or restrictive announcement, shall be obligatorily published in the “Official Gazette of the Republic of Macedonia” and in all other media for public information at the same time.  In cases when the announcement is not published at the same time, only the term of the announcement published in the last media for public information shall be valid.

When the procurement is performed with a decision for an international tender, the procurer shall publish the announcement in all foreign media for public information.

A. OPEN  ANNOUNCEMENT

Article 15

Procurement through an open announcement shall be any procurement for which each interested bidder may submit an offer.

The offer regarding the open announcement may be submitted by a group of bidders.

Article 16

It shall be an obligation that the procurement be carried out through an open announcement when the denar value of the procurement is higher than DEM 100.000, except in the cases pertaining to Article 45 of this Law.

The procurement may be carried out through an open announcement even if the value of the procurement is longer than the amount determined in paragraph 1 of this Article, if the procurer decides so.

Article 17

The advertisement of the open announcement shall contain: the name, address and main office of the procurer, the number of the announcement, the subject of the announcement, the quantity, the ability to split the procurement in parts, the due term and place of carrying out the procurement, the due term for receipt of offers, technical characteristics (technical specifications) of goods and services, the quality and the standards, the criteria for selecting the best bidder, the currency and the manner of payment and the place, date and hour of the public opening of the offers.

Article 18

The due term for receipt of offers on the open announcement, determined by the procurer, may not be shorter than 36 days from the date of its publication.  In case of an accelerated procedure, the due term may not be shorter than 15 days, from the date of its publication.

The procurer may, at least five days before the expiration of the due term of the offer, extend the due term, if one or more bidders are not able to submit their offers by the due term, because of justified reasons.  If the procurer accepts the justified reasons for extension of the due term, all bidders shall be immediately informed.

When a more complex technical specification regarding the procurement needs to be reviewed, or a visit of a location or inspection at the very place should be performed, such circumstances shall be taken into consideration when determining the terms pertaining to paragraphs 1 and 2 of this Article.

Offers, received by the procurer after the determined due term, shall be considered as delayed and shall not be opened.  Such offers shall be returned to the bidder.

If for a certain type of procurement a tender documentation is needed, the place and time where it may be provided, as well as the amount of money that eventually needs to be paid for it and the manner of payment, shall be stated in the open announcement pertaining to paragraph 1 of this Article.

The tender documentation for procurement pertaining to paragraph 5 of this Article shall be prepared in compliance with the needs of the procurers, reconciled with the prescribed standards and rules for the appropriate types of procurement.

Article 19

Characteristics of the technical specifications that the bidder offers in the procurement offer need to be in compliance with the standards of the Republic of Macedonia and the international standards accepted by the Republic of Macedonia.

Article 20

For procurement of equipment and construction works the procurer shall, before the public opening, determine the maximum price of the subject of procurement above which the offer may not be accepted.

The maximum price pertaining to paragraph 1 of this Article                                                                                                                                                                                                                    in a sealed envelope shall be kept in confidence until the moment of its announcement in compliance with Article 31 of this Law.

Article 21

The selection of the best bidder shall be performed after the procurer has checked the economic and financial condition, as well as the technical capability of the bidder for execution of the proposed offer.

Article 22

The bidder shall provide and submit with the offer an appropriate document for the financial credibility issued by the institution in charge of payment operations.

The Minister of Finance shall prescribe the content of the document that confirms the financial credibility of the domestic bidder.

Any foreign legal entity or a natural person that appears as a bidder, shall submit a certificate for financial credibility issued by a professional representative body from the industry, trade, handicrafts, agriculture, or by a professional association of the country where his/her main office is located, or an audit report by a foreign auditing institution.

Article 23

An approval for the technical capability of the bidder may be provided through:

· a list of the main deliveries of goods or services rendered in the last three years with the amounts, dates and receivers;

· description of the technical equipment of the bidder, measures undertaken for providing the quality and the research sector

· list of the technical people, especially those who are in charge of the quality control;

· samples and description or photographs of the product, to be procured, the genuineness which needs to be confirmed, if so requested by the procurer requests that, and

· certificate from an authorized institution for quality control of products, that will confirm that the product satisfies the given specifications or standards for procurement.

The procurer shall specify in the open announcement, what proofs of technical capability should be submitted.

Article 24

A bidder may be excluded from participation in an open announcement if:

· s/he has bankrupted or is in a process of liquidation, or his/her business is undergoing a bankruptcy procedure, or all his/her business activities have been suspended in compliance with law, and

· against the procurer a security measure has been pronounced – prohibition for performing an activity.

The procurer shall be obligated to request from the bidder to submit a proof that none of the cases pertaining to paragraph 1 of this Article refer to him/her, with an excerpt from the Court records or other appropriate document from an authorized body.

Article 25

Criteria for selecting the best bidder, depending on the type of procurement, may be the following:

· the lowest price; or

· the offer is given to the economically strongest tender, regarding the price, term of delivery, manner of payment, operational costs, efficiency, quality, esthetic and functional characteristics, technical quality, post-sale services and technical assistance.

The prices of two offers shall be considered as equivalent when the difference

between them is not higher than 3%.

When determining the criteria pertaining to paragraph 1, item 2 of this Article, the procurer shall rank all the criteria in the open announcement that s/he shall apply in the process of selecting the best bidder.

Article 26

If a certain offer has an unusually low price, the committee may request from the bidder written information in which s/he shall explain the reasons for the low price of his/her offer.

If, within 7 days from the day of the announcement, the bidder does not explain in writing the reason for the offered price pertaining to paragraph 1 of this Article or if the committee does not accept his/her reasons, s/he shall be excluded from the procedure for choosing the best offer.

The committee shall inform the bidder in writing that s/he has been excluded from the procedure by providing an explanation for such a decision such notice shall be a part of the documentation of the open announcement.

Article 27

All negotiations between the procurer and the bidder, as well as disclosure of technical specifications, information regarding the price and other market information to third parties shall be forbidden.

Article 28

In an open announcement a procurer may request from the bidder to extend a certain part of the offer that could be formalized with a sub-agreement with a third party.

Article 29

All the members of the committee and representatives of the bidders shall be present at the public opening of the offers.

Representatives of the bidders shall submit to the committee a written authorization from the bidder for their participation at the public opening.

Article 30

The public opening of the offers shall begin at a place and time determined in the open announcement.

Article 31

The committee shall keep a record during the public opening of the offers.

The president of the committee shall first confirm the number of the received offers in the determined period and the present representatives of the bidders.

The president of the committee shall check whether the envelopes that contain the offers have been damaged or opened by any chance.

The president or a member of the committee shall publicly open the offers.

The president of the committee shall confirm whether each offer contains all the additional necessary documents prescribed by this Law and other documents requested in the open announcement.

The documents contained in the offer shall be marked with the archive number of the offer and with an ordinal number of the document.

During the public opening of the offers, the president of the committee shall announce the business names and main offices of the bidders, the formal completeness of the offers and shall read the offered prices and important elements of the open announcement.

After reading the data pertaining to paragraph 7 of this Article, the president of the committee shall announce the maximum price determined for the procurement.

The procurer may consider the offer as completely valid if it lacks data of technical character that do not change the elements of the announcement.

The committee shall, at the public opening, exclude: incomplete offers, offers that are not acceptable due to insufficiencies pursuant to paragraph 9 of this Article, as well as, the cases pertaining to Article 12 of this Law; all this shall be written in the record, including the reasons for exclusion.  The representative of the bidder shall be informed about this immediately.  Beside these data, the committee shall include in the record opinions and remarks of the present representatives of the bidders if they refer to the procedure of the public opening of the offers.

If some of the members of the committee or some of the authorized representatives of the bidders do not agree with the content of the record, they shall state the reason for it and shall state it in the record.

Article 32

When assessing the offers, the committee shall act independently and according to the conditions published in the open announcement and the criteria determined by this Law.

The committee shall first open the envelopes, which contain technical documentation, and then the envelopes with financial documentation of the bidders with the best technical documentation.

The committee shall review only the offers that completely fulfill the conditions of the open announcement and shall rank the offers.

If the minimum of two offers that satisfy the criteria of the open announcement has not been fulfilled, the committee shall propose to the procurer not to start the procedure for selecting the best bidder, where as the open announcement may be repeated.

The report with the ranked offers shall be signed by all members of the committee, and then submitted to the procurer.

The report shall contain: the name and address of the procurer, the subject and the value of the procurement, names of bidders who have entered in the last round of selection, names of the rejected bidders and reasons for their rejection and the name of the best bidder and the reasons for it and if known, the name of the sub-executors, as well.

The report, together with the offers or their parts shall be a business secret until the best bidder is selected.

B. RESTRICTIVE ANNOUNCEMENT

Article 33

Procurement through a restrictive announcement shall be carried out by previous collecting of documentation (pre-qualification) from a limited number of bidders, when:

· the value of the procurement is higher than 500.000 DEM in MKD counter value;

· the subject of procurement is of a complex or specific nature (from economic or security reasons);

· greater efficiency is achieved, and

· the time for checking and assessing the big number of offers would not be proportional with the value of the procurements.

Article 34

The procurer shall administer a restrictive announcement on the basis of a previously administered open announcement by collecting documentation from a determined number of bidders.

The due term for receipt of the documentation for participation of bidders in the restrictive announcement may not be shorter than 21 days from the date of its announcement.  In case of an accelerated procedure, the due term may not be shorter than 10 days from the date of publication of the announcement.

Article 35

For the purpose of participating in a procedure of a restrictive announcement, the procurer shall carry out the pre-qualification procedure of the bidders.

The pre-qualification of bidders pertaining to paragraph 1 of this Article shall be carried out on the basis of the assessment whether:

· they have the necessary technical and technological reliability;

· they have economic and financial reliability;

· they have equipment and other physical capacities necessary for the realization of the procurement;

· they have manager’s skills;

· they have experience and professional experts for carrying out the supply;

· there is a verdict due to which a security measure has been pronounced – prohibition for performing business activities; and,

· they have a registration document for performing their activities.

The fulfillment of the conditions pertaining to paragraph 2 of this Article shall

be evidenced with documents and data that will be submitted together with the offer.

The procurer shall exclude the bidder for whom s/he will estimate that the submitted documents regarding the pre-qualifications are forged and untrue or incomplete.

Article 36

Documentation for the restrictive announcement shall be submitted in a closed envelope.

Article 37

The procurer shall determine the manner, place and due term for submission of the pre-qualification forms. The procurer shall, upon request of the bidder, provide an explanation about the elements from the pre-qualification forms.

Article 38

The procurer shall decide upon the qualification of the bidder.

When making a decision pursuant to paragraph 1 of this Article, the procurer shall evaluate the conditions pursuant to Article 35 paragraph 2 of this Law.

The procurer committee shall, within 8 days following the day when the term for receipt of the documentation has expired, inform all bidders who have submitted a pre-qualification form about the bidders who have qualified and shall determine a list of bidders to whom s/he will send a written request for submitting an offer.

Article 39

The written request for submission of an offer shall contain:

· the address of the procurer from whom they can request the documents for the announcement; the due term for submission of the application and the amount and conditions for payment of the tender documentation; notification of the open announcement and criteria of the announcement if stated in the announcement.

The tender documentation may be obtained from an authorized person of the procurer.

Article 40

The due term for receipt of offers determined by the procurer may not be shorter than 21 days from the date of sending the written request.  In case of urgency, the due term of the request for participation may not be shorter than 10 days from the date of sending the written request. 

The application for participation in the restrictive announcement may be submitted by: a telegram, telex, facsimile or a telephone and the receipt of which shall be confirmed in a written form after the expiration of the due term determined in paragraph 1 of this Article.

If the application is submitted on time, the bidder shall submit the additional information regarding the tender documentation not later than six (6) days before the expiration of the due term determined for submission of the file.

Article 41

Article 31 of this Law shall also apply on the manner of work of committee in case of procurement with a restrictive announcement.

C. PROCUREMENT BY COLLECTING OFFERS

Article 42

Procurement by collecting offers shall be carried out when the procurer selects a carrier of the procurement on the basis of the request for collecting offers submitted to a greater number of bidders, but not less than three bidders, where the value of the procurement is between 5.000 DEM and 100.000 DM in MKD counter value.

The procurer shall publish the request for procurement by collecting offers in the mass media and trade publications, magazines and newspapers.

The request for procurement by collecting offers shall contain data pursuant to Article 17 of this Law.

Article 43

The bidder shall, together with the offer, submit the following additional documentation pertaining to Article 42 paragraph 3 of this Law:

· excerpt from the registration of the business activity;

· document for the financial credibility from the institution in charge of the payment operations, and

· statement that the bidder is not bankrupted, signed by the responsible person of the bidder.

Article 44

Pursuant to the Decision from Article 7 of this Law, which determines the procurement procedure, the committee may submit a request for collecting offers from a specified number of bidders determined by the committee itself.

The bidders shall be obligated to submit their offers to the committee during the term determined in the request.

The committee shall, within 30 days after the receipt of the offers, review the offers and prepare a report including a proposal or selection of the best bidder.

Article 31 of this Law shall also apply on the manner of the committee’s work in case of procurement by collecting offers.

D. PROCUREMENT THROUGH DIRECT AGREEMENT

Article 45

The procurer may carry out procurements through direct agreements in the

following cases:

· the subject of procurement is available only from one source or if the bidder has a copyright on it;

· additional works are needed for the already agreed procurement, the value of which is not higher than 20% of the agreed procurement and when the necessity for it appears before finishing the works from the original agreement;

· urgent procurement of capital assets, equipment and services due to events that could not have been anticipated;

· procurement from a bidder who is closing down the business activities and

· procurement up to 5.000 DEM in MKD counter value.

Article 46

In a direct agreement procedure it shall be forbidden that procurement for the same need be realized through the same bidder.

III. PROCUREMENT OF PUBLIC ENTERPRISES AND

COMPANIES OWNED BY THE STATE

Article 47

The provisions of this Law shall apply on carrying out procurements for public enterprises and companies owned by the state, unless otherwise provided by this chapter of the Law.

Article 48

As an exception to Article 47 of this Law, the procurers shall carry out procurement through an open or restrictive announcement when the value is not lower than:

a) 400.000 DEM in MKD counter value – for procurements from bidders who perform activities related to:

· production and transport of: electric power, gas or heating energy and drinking water;

· supply of the appropriate networks with drinking water, electricity or heating

· waste water disposal

· irrigation and eduction

· researching and exploitation of oil, gas, coal or other hard fuels

· construction of air terminals, ports (lake and river) or other transport terminals

· use of networks for providing services in the field of: railway transport, automatic systems, trolleys, trolleybuses, buses and cable railway

b) 600.000 DEM in MDK counter value – for procurement from bidders who perform activities related with procurements in the field of telecommunication services

c) 5.000.000 DEM in MKD counter value – for procurements from bidders who perform public works (construction of roads, railways, electrical i.e. thermal power stations and alike).

Article 49

When the procurements pertaining to Article 48 are carried out through a restrictive announcement, the following rules shall apply:

· the term for receipt of the request for participation may not be shorter than 36 days from the date of sending the announcement;

· the term for receipt of the applications may be determined by a mutual agreement between the procurer and the selected candidates, under the condition the same time period to be given to all the bidders for preparation and submission of  the offers, and

· when it is impossible to achieve an agreement regarding the term for receipt of the application, the procurer shall determine the term which will be at least 21 days from the date of the written request for submission of the offer.

Article 50

The qualification system in the restrictive announcement shall be based on the condition determined in Article 33 of this Law, with an exception of the condition regarding the value of the procurement.

Conditions may be based on the objective needs of procurers for decreasing the number of bidders who have applied on a level that is justified with the need to obtain equilibrium in certain characteristics of the procedure for distribution of the procurement and funds.

The procurer shall inform the registered bidders about its decision regarding the qualifications in a reasonable term.  If a period longer than six months from the date of receipt of the documentation is needed for making a decision about the qualification, the procurer shall inform the bidder, within two months following the application, about the reasons for the postponement and the date by which his/her offer shall be accepted or refused.

When making a decision about the qualification, procurers may not:

· impose on certain bidders conditions of administrative, technical or financial nature that are not imposed on other bidders.

· ask for evidence that would duplicate the real evidence materials that are already at disposal.

Rejected candidates shall be informed about the reasons for the rejection.  The

reasons need to be based on the conditions for qualification pertaining to paragraph 1 of this Article.

Article 51

Procurers may use the direct agreement procedure in the following cases:

a) when procurement forms have not been submitted in accordance with the procedures determined by this Law;

b) when the sole purpose of the procurement is research, study or development, and not obtaining profit, i.e. extra assets from the work;

c) when due to technical or implementing reasons, or because of reasons related to the protection of the exclusive right for representation in the Republic of Macedonia, the procurement may be carried out only by a determined bidder/carrier of the procurement;

d) because of urgency caused by events that could not have been anticipated by the procurer regarding the terms for open or restrictive procedures and the same were impossible to be met;

e) in case of additional deliveries from the original bidder/carrier of the procurement the purpose of which was partial replacement or extension of the current procurements, when change of the bidder would obligate the procurer to take materials with different technical characteristics that would result with inconsistency or significant technical changes in the work and maintenance;

f) for additional works and services not included in the original project or  contract, that have due to unpredicted circumstances, become necessary for  the completion of the procurement, provided that:

· such additional works and services are technically and in terms of time closely related to the original procurement and cannot be separated therefrom without causing significant problems for both the procurer and the bidder, or

· such additional works and services are absolutely necessary for the main operational phases in the operation of the procurer, although they can be separated from the original procurement.

g) for new works that consist of repetition  of works similar to those entrusted to a known bidder provided that such works are in compliance with the project for which the procurement was advertised in an open announcement;

h) for procurements that need to be distributed on the basis of frame agreements;

i) for favorable procurements when there is a possibility to provide the procurements by using some good opportunity available only for a short period of time at a price significantly lower than the usual market price, and

j) for purchasing goods on very favorable conditions or from a carrier of the procurement who is closing down the business activities or from creditors of the bankruptcy estate.

IV. MANNER OF DELIVERY OF OFFERS DURING THE PROCUREMENT

Article 52

The delivery of offers to the procurer during the procurement procedure shall be carried out through the post office by submitting the offers to the archive of the procurer or by submitting them to the committee at the very place, the latest by the date and hour of the public opening of the offers.

Article 53

The offer and the other documentation shall be submitted in a closed envelope, on which, in the upper left corner the following needs to be written: “do not open” and the number of the announcement.

In the middle of the envelope the correct address of the procurer shall be written.

The envelope shall not contain any sign, which may identify the sender-bidder.

The closed envelope needs to contain other two closed and sealed envelopes.

One of the enclosed envelopes shall contain the offer with the financial documentation and the following shall be written on it: “offer”, while the other enclosed envelope shall contain the technical documentation and the following shall be written on it: “documentation” and the correct address of the sender-bidder.

Article 54

The offer shall be submitted in one original that shall be certified and signed by the bidder’s person in charge.

The offer shall contain all data determined in the announcement.

The amount of customs duty and other fees shall be included in the price of the offered goods and services of foreign origin.

V. GUARANTY FOR PARTICIPATION IN THE PROCUREMENT

Article 55

For procurements through open and restrictive announcements, the value of which is higher than 500.000 DEM in MKD counter value, procurers shall ask bidders to provide a guaranty, i.e. to deposit funds or provide a bank guaranty.

The bidder shall determine the amount of the guaranty, which should not be lower than 5% of the total value of the procurement.

The document, which proves the guaranty, shall be a constituent part of the offer.

Article 56

When a bidder, who has been asked to conclude a contract after the performed selection of the best bidder, refuses to do so, the guaranty pertaining to Article 55 of this Law shall be paid to the benefit of the procurer.

Article 57

The procurer shall within 7 days after the completion of the procurement procedure, return the deposited guaranties to the bidders who participated in the selection of the best bidder upon conclusion of the contract.

VI. CONCLUSION OF CONTRACTS

Article 58

Within 7 days after the completion of the procurement procedure, the procurer shall inform the bidder in writing that s/he has been selected for the best bidder.

The information pertaining to paragraph 1 of this Article shall represent confirmation that a carrier of the contract has been definitely determined.

All other bidders, participants in the procedure, shall be informed about the selection of the best bidder during the term pertaining to paragraph 1 of this Article.

The contract shall be signed within 7 days after the expiration of the term for submission of an appeal, i.e. following the final decision regarding the appeal.

From the side of the procurer, the contract shall be signed by a responsible person (the official, i.e. managing body) or by a person authorized by the procurer, while from the side of the carrier of the procurement – by the authorized signatory.  The contract of the procurer – user of funds of the Budget of the Republic of Macedonia shall be also signed by an authorized person from the Ministry of Finance, while for individuals – beneficiaries, by the appropriate authorized body of the administration.  A contract that has not been signed by all the stated parties shall not cause legal effect.

Article 59

The contract shall anticipate depositing caution money, guaranties and advance payment, as well as funds for securing the payment.

Advance payment shall be made when it is not possible to procure products and services on the market and when it helps in obtaining a lower price.

For beneficiaries and individual beneficiaries of funds of the Budget, the advance payment may not be higher than 30% of the value of the contract.

VII. FILING AN APPEAL

Article 60

A participant who is not satisfied with from the selection of best bidder may file an appeal to the committee for appeals on public procurements within 8 days from the date of selecting and announcing the best bidder.

The appeal pertaining to paragraph 1 of this Article shall be filed through the committee that carried out the first instance procedure.

The filing of the appeal shall postpone the execution of the decision for selection of the best bidder until the decision on the appeal becomes final.

The committee pertaining to paragraph 1 of this Article shall, within 15 days from the receipt of the appeal, make a decision and inform the party that filed the appeal and the committee that carried out the first instance procedure.

The decision of the committee for appeals on public procurements shall be final.

Article 61

The committee for appeals on public procurements shall consist of a president and four members and their deputies – well-known experts (lawyers, notaries, commercial auditors, engineers, and alike) - who shall be appointed and recalled by the Government of the Republic of Macedonia for a period of two years, with a right on a second selection for another two years.

A member of the committee pertaining to paragraph 1 of this Article may not be a person jointly appointed by the Assembly of the Republic of Macedonia and the Government of the Republic of Macedonia.

The member of the committee pertaining to paragraph 1 of this Article may be recalled before the expiration of his/her mandate for which s/he has been elected in case of conviction for a criminal act against property, in a same procedure as for his/her selection.

Article 62

The committee for appeals on public procurements shall adopt Rules of Procedures for its operation, for which the Government of the Republic of Macedonia shall give an approval.

Article 63

The committee for appeals on public procurements shall be independent in its operation and shall inform the Government of the Republic of Macedonia about its work at least twice a year.

VIII. SUPERVISION AND CONTROL

Article 64

The Ministry of Finance shall supervise the application of the provisions of this Law.

Inspectors for Budget Control and Public Procurements in the Ministry of Finance shall perform inspection supervision.

Inspectors pertaining to paragraph 2 of this Article shall supervise works regarding the:

· provision of funds for procurement;

· implementation of the procurement procedures;

· organization of the bodies for implementing the procurements;

· evidence of procurements;

· preparing documentation for the procurements and

· performance of contracts.

Article 65

The inspector pertaining to Article 64 paragraph 2 of this Law shall have an Official Identity Card.  The Minister of Finance shall prescribe shape, content and manner of issuance.

Article 66

If the inspector determines certain irregularities and defects regarding the administration of an ongoing procurement procedure, s/he shall make a conclusion about them and shall specify measures and time limit for their correction and removal.

If, the irregularities and defects are not removed or corrected during the set time limits, the inspector shall order termination of the already initiated procurement procedure.

An appeal against the decision pertaining to paragraph 1 of this Article may be filed to the committee for appeals on public procurements.

Article 67

If during an inspection, an inspector determines that with violation of the procedure a misdemeanor or a criminal act has been made, the inspector shall without any delay, submit a request, i.e. a proposal, for initiation of a misdemeanor or a criminal procedure.

Article 68

Supervision over the use of procurers’ funds for procurement pertaining to Article 1 of this Law shall be performed in compliance with the Law on State Audit.

IX. PENALTY PROVISIONS

Article 69

A fine of 150.000 to 300.000 MKD shall be levied against a legal entity – procurer, with an exception of state bodies and units of the local self-government, if:

· the procurer does not establish a body for carrying out the procurement procedure pursuant to Article 10 paragraph 1 of this Law;

· the procurer does not publish the announcement pursuant to Article 14 of this Law and

· the procurer does not determine the maximum price and does not keep it in confidence pursuant to Article 20 of this Law.

Article 70

A fine of 15.000 to 50.000 MKD shall be levied against a responsible person of the legal entity, if:

· s/he makes a decision for public procurement without providing funds prior to the procurement (Article 4);

· s/he does not keep evidence of the completed procurements (Article 9 paragraph 1);

· s/he does not respect the procedures and terms determined by this Law pursuant to Article 10 of this Law;

· s/he does not revoke  the procurement decision if the bidder gives, directly or indirectly, a gift of any kind to the members of the committee or provides any type of service pursuant to Article 12 of this Law;

· s/he does not stick to the value of the procurement for the appropriate type of procurement procedure (Article 16, Article 33 paragraph 1 sub-paragraph 1, Article 42 paragraph 1, Article 45 paragraph 1 sub-paragraph 5 and Article 48);

· s/he makes the choice of the best bidder without checking the economic and financial condition, as well as the technical capability of the bidder to carry out the proposal of the offer (Articles 21, 22 and 23);

· s/he does no exclude the bidder from the procurement procedure (Article 24 and Article 35 paragraph 4);

· s/he does not act in accordance with the conditions published in the open announcement and does not follow the criteria for selection of the best bidder (Article 25 and Article 32 paragraph 1)

· s/he does not inform the bidder that s/he has been excluded from the procurement procedure (Article 26 paragraph 3);

· s/he negotiates with the bidder, reveals technical specifications, information regarding the price and other market information to third parties (Article 27);

· s/he carries out the procurement through a restrictive announcement without collecting documentation (pre-qualification) from a limited number of procurers pursuant to Article 33 of this Law;

· s/he does not determine the manner, place and term for submission of applications for pre-qualification and does/not give an explanation about the elements from the application for pre-qualification (Article 37);

· s/he makes a decision without prior valuation of the conditions pursuant to Article 35 paragraph 2 of this Law (Article 38 paragraph 2);

· s/he does not inform all bidders who have submitted application for pre-qualification about the bidders who qualified (Article 38 paragraph 3); and

· in the procedure with direct agreement, the procurement for the same needs is realized by one and the same bidder (Article 46).

Article 71

A fine of 15.000 to 50.000 MKD shall be levied against an official person for misdemeanor pursuant to Article 70 of this Law.

X. FINAL AND TRANSITIONAL PROVISION

Article 72

Procurement procedures that have started prior the date of effect of this Law, shall be finalized in compliance with the regulation in effect before this Law becomes effective.

Article 73

Regulations determined by this Law shall be adopted within 30 days from the date of effect of this Law.

The committee for appeals on public procurements shall be established within 60 days from the date of effect of this Law.

Article 74

The government may adopt regulations for the implementation of this Law.

Article 75

As of the date of effect of this Law, the following Articles shall become void: 8, 9, 10, 11, 51, 52, 53, 56, 57 and 58 of the Law on Rights, Obligations and Responsibilities of the State Bodies in Relation with the Socially Owned Assets which They Use (“Official Gazette of SRM” no. 41/85 and 51/88).

Article 76

This Law shall enter into force on the eighth day from the date of publishing in the “Official Gazette of the Republic of Macedonia”.

� Text in brackets added by the translator
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